STATE OF MICHIGAN

MACOMB COUNTY CIRCUIT COURT

WARREN V. THOMPSON,
Claimant-Appellant, o Case No. 06-1267- AE
v ' . i : Honorable Mary A Chrzanowsk1

ST. JOHN MACOMB HOSPITAL,

and STATE OF MICHIGAN, DEPARTMENT
OF LABOR AND ECONOMIC GROWTH,

- UNEMPLOYMENT INSURANCE AGENCY,

A

Appellees.

[ B

OPINION AND ORD]:R

: l
1

Plaintiff has filed a motion for oral argument aﬁfr the Employment Securlty Board of

Review (“Board of Review”) denied Plaintiff’s clar!mnfor unemp_loyment benefits due to lack of

jurisdiction for Plaintiff’s failure to timely appeal.

Plaintiff filed for unemployment benefits _OIfl F ebrflary 17, 2005, after he was fired from

St. John Macomb Hospital. Upon re-determinatioll by the Unemployment Insurance Ageney,

)

Plaintiff was determined eligible for unemployment bene fits on May 9, 2005. T he Mlchlgan

Bureau of Hearmgs and Unemployment Compensat1on Appeals heard the appeal on August 31,

2005 and issued a decision on September 27, 200§ for Defendant, St. John Macomb Hospital.

' i L
Plaintiff filed an appeal with the Board of ReVieW on October 28, 2005. On two subsequent

occasions the Board of Rev1ew denied Plaintiff’s appeal due to lack of _]llI‘lSdlCthIl because the

appeal was received beyond the 30-day period for ﬁlmg appeals under section 33 of the

Michigan Employment Security Act. ‘ ,
L ~
Plaintiff argues in his request for oral argument that he did not receive the September 27
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judgment against him in a timely manner. Plain
October 7, 2005 and that he Was under the img
when notice is received. - Plaintiff contends that

24, 2005 to ask whether his appeal was received

tiff claims that he did not received notice until

pression that the 30-day appeal process begins

and was informed that his appeal had not been

he contacted the Board of Review ori October -

received. Plaintiff further asserts that he received error messages when attempting to fax the

-appeal to the Board of ReView._ Plaintiff argues that he called the Board of Review and was ‘iold _

that the fax machine was turned off during non-business hours and was unable to send a fax of

appeal until October 28, 2005. |

Defendant, State of Michigan, Departinent of Labor and Economic Growth, and

Unemployment Insurance Agency, argues that Plaintiff abandoned his appeal because he cited
S P :

no legal authority to establish his position and,that Plaintiff's appeal was properiy dismissed
p | ppe :

because it was received outside of the 30-day appeal périod and Plaintiff cannot. show good
cause for lateness.

A reviewing court must affirm the Boaid s decision if it conforms to the law and if there
is competent, material, and substantial evidence to support the decisiori. MCL 421.38(1). A
circuit court must affirm judgme'nts'within the Algenciy’s discretion, unless the court can define a
controlling rule of law, which proves the agéniiy decision unfounded. Peaden v Eniployment

' Security Comm, 355 Mich App 613, 629; 96 NW2d 281 (1959).

An interested party within 30 days after the mailing of a copy of a decision of the referee

or of a denial of a motion for rehearing may file an appeal to the board of review, and unless

such an appeal is filed the decision or denial shall be final. MCL 421.33(2). The board of

review may, for good cause, reopen and review a prior decision of the board of review and issue

a new decision after the 30-day appeal period has expirevd,v but a review shall not be made unless
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the request is filed with the board, or review is initiated by the board w1th notlce to the interested

parties, within 1 year after the date of mailing of the prior decision. MCL421-34- Applicable

administrative rules have defined “good cause” a?:

Rule 109 As used in these rules, { good cause’ 1ncludes, but is not,

limited to, any of the following: |

(a) Newly discovered matenal ev1dence
(b) A legitimate 1nab111ty to act sooner.

(c) A failure to receive a reasonable and t1me1y nOtlce . T

order, or decision. |

(d) Untimely delivery of a|protest, appeal, or a commission
document by a business or government agency entrusted

with delivery of mail. |

(e) Having been misled by incorrect 1nformat10n from the E

commission, referee or board of rev1ew

!
2002 AC, R 421.1109. : |

This Court does not believe that Plaintiff’s brief ' ‘ShouId ‘be dismissed without

consideration because of Plaintiff’s failure to follow the court rules for appellate briefs.

not a case where Plaintiff “announce[s] a position or assert and error and then leave[s] it up to

this Court to discover and rationalize the basis f?r his claims, or unravel and elaborate for him

his arguments.” Mitchem v Detroit, 355 Miclfl 182, 203; 94 NW2d 388 (1959). Plaintiff

: _ |
adequately addressed the issue of notice in his appeal.

. Ny . . :
appeal for rehearing was filed on October 28, 2005, one day after the required day for filing.
Therefore; it must be determined whether the Plaintiff has established “good cause” for the

Board of Review to reopen and review their prioridecision denying Plaintiff’s claim according to

2002 AC, R 421.1109. f
' |

Plaintiff’s does not claim that there has been any newly discovered material evxdence that

Would establish good cause. Therefore, subsectlon (a) does not apply to Plalntlff
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| This Court is satisfied that the Request fo;r Oral Airgument should be denied. Plaintiff’s -
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- _ | .
Plaintiff does not establish any legitimate 1nab1hty to act sooner in ﬁhng hlS appeal claim.
|

Plaintiff acknowledges he knew his appeal was not recelved three days pnor to the deadlrne
(Appellant s brief, p 1). Further Plaintiff spokeito the Board of Rev1ew the day the appeal was
due and acknowledges that he was told the fax rnachrne Was only on dunng busrness hours Id

l

Plaintiff gives no legitimate reason why he was unable to tax hlS appeal on the due date or any
: day prior to the deadline. This Court finds that Plamtuf’ s has not shown an 1nab111ty to act
sooner in filing his appeal claim and does not satrsfy subsectlon (b)., |
Plaintiff does not establish any reason Why the:recteption of hjs decision 21 days prior to
filing an appeal was not reasonable and timely. : : Plamtlff adrmts in hrs bnef that the Board of
Review is less than a 20 minute drive. (Appellant s Bnef . 2) Pla1nt1ff does not give any _
. reason why he could not have personally dehvered or faxed the appeal durlng the Board of ,
Review’s business hours This Court finds that Plarntlff’ s possessmn of his Judgment for 21 days
prior to the appeal deadline does not satisfy subsectlon (c) .

Plaintiff does not offer any proof that he sent a- Wr1tten protest of the Judgrnent in

September. Plaintiff does not show any documents for proof of ma111ng Therefore this Court
1

ﬁnds that there was no showing of untimely dehivery by a governrnental,agency entruste,dywth |
delivery of mail to satisfy subsection (d). : | o | |

This Court finds the Plaintiff was not mlslead in thls actlon Plamtlff’sv behef that the
appeal is due 30 days after reception of Judgment is behed by the bold face prmt on the appeal.
form that clearly states “APPEAL OR REQUES]T MUS’I BE RECEIVED ON OR BEFORE‘ : -
OCTOBER 27, 2005.” (T 8/31/05, p 43). Further even 1f the fax machme at the Board of |
Review was not on when business was closed, Plamtlff glves no reason 1 to explaln why he was , |
unable to fax his appeal during business hours. As Pla1nt1f fwas able to call the Board of Revrew '
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to determine the fax number ahd its hours of op

appeal during business hours. Therefore this Co

o

l('eration P;Iaintiff was just as able to submit his

urt finds | hat there was no showmg of untlmely

delivery by a governmental agency entrusted wrth dehvery of mail to satlsfy subsectlon (e)

For the reasons set forth above Pla1nt1|ff’s Request for Oral Argument is DENIED

Pursuant to MCR 2.602(A)(3), the Court states th1s Oplmon and Order resolves the last pendmg

claim and th1s case remains closed.

IT IS SO ORDERED. -

Date: JUL 2 72%

CC: Shannon N. Wood
Warren V. Thompson
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